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EMPLOYERS BEWARE — THE NEW EMPLOYMENT LAWS CAN BITE
As employers in the 1990s, we face a barrage of
tough new employment laws and court decisions
that affect nearly every business. Both the Civil
Rights Act (CRA) of 1991 and the new Americans
with Disabilities Act have already changed the
American workplace forever.
Claims of sexual harassment on the job have
increased. The Washington, D.C., office of the Equal
Employment Opportunity Commission (EEOC)
reports a 45 percent increase in the number of sex
ual harassment charges filed in the District of
Columbia, Maryland, and Virginia since the con
firmation hearings by the Senate Judiciary Com
mittee on the nomination of Clarence Thomas to the
U.S. Supreme Court.
In addition, as the economic recession continues,
more workers are suing their employers for wrong
ful discharge. This expanding doctrine, which was
first recognized in Michigan about fifteen years ago,
is not set out in any law. Because it is entirely judgemade, the doctrine varies dramatically from state to
state.
Do you have a clear understanding of your com
pany's potential exposure under these new laws and
theories? If you do not, you could be in for a costly
surprise, for these new laws and legal concepts have
a bite that is just as bad as their bark.

The Civil Rights Act of 1991
This new law, which went into effect on November
21, 1991, makes it easier for workers alleging job
discrimination to sue their employers. It is also
easier for them to win those suits and recover as
much as $300,000 in damages. Under the new law,
all discrimination victims are entitled to trial by
jury. Before 1991, only victims of race discrimina
tion could demand a jury trial.
Before the CRA was passed, a victim of religious
discrimination, for example, had to prove that "but

for” his religion, he would still have his job. In other
words, under the old law, a Muslim who was fired
both because he was Muslim and because he was
chronically late for work could not win a case of
religious discrimination, since his religion was not
the only reason for his termination.
Under the new law, that same Muslim worker
must only show that his religion was a "motivating
factor” in the decision to fire him. The presence of
other reasons, such as tardiness or incompetence,
will not prevent the employer from being found
liable for religious discrimination. They will,
though, operate to reduce the amount of damages
that can be assessed against the employer.
Before 1991, plaintiffs who won discrimination
lawsuits could not receive compensatory or punitive
damages, unless their discrimination claims were
based on race. Winning plaintiffs were generally
limited to reinstatement in jobs they often did not
want anymore, back-pay, attorneys fees, and costs.
They could not receive damages for "pain and suffer
ing,” nor could they ask their employers to pay
punitive damages.
(continued on page 3)
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PCPS Advocacy Activities
PCPS invites professors to NAAATS
Seven or eight years ago, members of the private
companies practice section technical issues com
mittee (TIC) noted a need for more partner-level
continuing professional education courses in
accounting and auditing. As a result of TIC’s com
ments and recommendations, the AICPA CPE divi
sion developed the National Accounting and Audit
ing Advanced Technical Symposium (NAAATS).
Now in its sixth year, and with the continued
involvement of former and current TIC members,
the symposium is firmly focused on providing train
ing and advice on advanced accounting and audit
ing issues to the partners of local and regional firms.
This year, PCPS invited ten accounting educators
from across the country to attend NAAATS as guests
of the section. PCPS believes professors attending
will gain a better understanding of local practi
tioners diverse roles in accounting and auditing and
the valuable experience local firms can offer
accounting graduates. Names of accounting edu
cators invited to the two seminars follow.
June 24-25 in Baltimore, Maryland — Linda
McDaniel, University of North Carolina, Chapel
Hill, NC; Derrell H. Moore, Hardin-Simmons Uni
versity, Abilene, TX; Larry M. Ozzello, University of
Wisconsin, Eau Claire, WI; Kenneth L. Paige,
Duquesne University, Pittsburgh, PA; Anthony R.
Pustorino, Pace University, New York, NY.
July 12—13 in San Francisco, California — Kay C.
Carnes, Gonzaga University, Spokane, WA; Nita J.
Dodson, University of Texas at Arlington, TX;
Kumen Jones, Arizona State University, Tempe, AZ;
Paul B. W. Miller, University of Colorado, Colorado
Springs, CO; Mary Beth Mohrman, University of
Missouri, St. Louis, MO.
PCPS addresses unreasonable liability
Respondents to a 1992 PCPS survey of 2,000 local
and regional CPA firms ranked exposure to unrea
sonable liability as the most important issue for the
Institute to address in the next five years. In
response to firms’ concerns, PCPS is undertaking a

Reviewers Wanted
AICPA members in public practice perform
over 10,000 peer and quality reviews every
year, and the AICPA quality review division
invites practitioners who would like to become
reviewers to request its resume packet.
Reviewers must be AICPA members, have a
current license to practice public accounting,
have current knowledge of professional stan
dards, have at least five years’ experience in the
accounting and auditing function, and be cur
rently active in that function at a supervisory
level. Preferably, you will be affiliated with a
firm that is enrolled in one of the AICPA’s three
practice-monitoring programs and has
received an unqualified opinion on its most
recent review
To obtain the packet, which describes the
specific qualifications needed and contains a
resume form, contact the AICPA quality review
division, Harborside Financial Center, 201
Plaza III, Jersey City, New Jersey 07311-3881.

comprehensive project on the liability issue.
The most immediate need is to let people know
the extent of the problem and to suggest some defen
sive strategies for smaller firms. PCPS is distribut
ing to its member firms a paper, "Essential
Information About Legal Liability — and How
Local Firms Can Cope,” which does just that. We
have reproduced this paper on pages 8 and 9 and
suggest you distribute copies to your staff.
Other components of the liability project being
considered by PCPS include a national advertising
campaign, coordination with staff dealing with gov
ernment affairs in the Institute’s Washington office,
and development of an informational flyer suitable
for distribution to clients and other small business
owners.
For further information about the liability pro
ject and other advocacy activities, call the PCPS
staff, (800) CPA-FIRM. □
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Employers Beware—New Employment Laws
(continued from page 1)

The CRA of 1991 makes both compensatory and
punitive damages available to winning plaintiffs,
along with reinstatement, back-pay, and attorneys’
fees. The amount of these damages ranges from a
low of $50,000 (if the employer has 15 workers) to a
high of $300,000 (if the employer has 500 or more
workers). There is no limit, however, on the amount
of damages victims of race discrimination can
receive.
Over the last two years, several bills have been
introduced in Congress to eliminate the $300,000
cap on punitive and compensatory damages for vic
tims of other types of discrimination. With a Demo
cratic President, it is much more likely that the cap
will be removed during the next four years.
Sexual harassment
Sexual harassment is a type of gender discrimina
tion, and it comes in two varieties: quid pro quo, and
hostile environment. In plain English, "quid pro
quo" means “sleep with me or you don't get the job,"
and it is the most commonly understood type of
sexual harassment. The EEOC defines quid pro quo
sexual harassment this way:
Unwelcome sexual advances, requests for sexual
favors, and other verbal or physical conduct of a
sexual nature constitute sexual harassment when:
(1) submission to such conduct is made either
explicitly or implicitly a term or condition of an
individual’s employment, or (2) submission to or
rejection ofsuch conduct by an individual is used as
the basis for employment decisions affecting that
individual.
In other words, this means “things you do or say
when you want to have sex with someone whose job
you have the power to affect, if the person does not
want you to make the advances.”
The second type of sexual harassment causes
employers more difficulty, for it can be difficult to
pinpoint. This variety is called "hostile environ
ment" and is defined as:
Verbal or physical conduct of a sexual nature that
has the purpose or effect of unreasonably interfer
ing with an individual’s work performance or cre
ates an intimidating, hostile, or offensive work
environment.
While a single incident of touching or grabbing a
subordinate may be enough to prove a "hostile
environment," usually the plaintiff proves his or her
case by introducing evidence about many individ
ual incidents that create a sexually charged work
atmosphere. Evidence of a hostile environment can
include T-shirts, girlie posters and calendars,
graffiti, comments about body parts or sexual

activities, questions about sexual orientation, wolf
whistles, comments about steamy movies, as well as
many other things.
Can an employer be liable for what co-workers do
to each other? The answer is absolutely yes, if the
employer knew about the harassment or should
have known about it and did nothing to stop it.
Harassment does not always have to be between a
supervisor and a subordinate.
Can women bosses be liable for harassing their
male staff? Again, the answer is yes. Harassment
can also occur between members of the same sex.
Is an employer liable for what outsiders such as
vendors, clients, and customers do to staff? The
answer to this question is yes, if the business knew
about the harassment or should have known about
it and did nothing to stop it.
The best ways to minimize harassment and other
types of discrimination claims are to formulate,
adopt, and publicize strong, written anti-discrimi
nation and sexual harassment policies. Establish a
clear, simple procedure for bringing complaints.
Listen to staff and take all charges seriously. Do not
retaliate against anyone bringing a harassment
charge. Investigate all charges thoroughly and
promptly, and punish any wrongdoers quickly.
The Americans with Disabilities Act
This new federal law, which went into effect in 1992,
bans employment discrimination against the dis
abled. It also requires businesses serving the public
to make changes in their physical facilities under
certain circumstances.
Under this new law, an employer cannot discrimi
nate against a disabled worker who can perform the
"essential functions" of his or her job either with or
without some type of "reasonable accommodation."
This new statute does not require businesses to hire
the disabled — it just prevents companies from dis
criminating against them.
What are the "essential functions” of a job? Con
gress has said that, while written job descriptions
are not dispositive proof of “essential functions,”
they can be used as helpful evidence of what the
employer considers a jobs essential duties to be.
In short, essential functions are the “what" of
someone’s job — not the “how." The essential func
tions of a receptionist’s job are to answer the tele
phone, route calls, and take messages. Often, a
receptionist does this with a standard telephone
and a manually operated switchboard. While many
employers might think that the ability to use a stan
dard phone and switchboard is also an “essential
function" of a receptionist’s position, the way he or
she performs the phone-answering duties is actually
just the “how” of the job. It may be discrimination to
Practicing CPA, July 1993
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reject an applicant with some physical handicap
that prevents him from answering the phone in the
usual way, if some type of “reasonable accommoda
tion” can be made that will allow that person to
perform the “essential functions” of the recep
tionist’s job in some other manner.
And it does not matter that it will cost the busi
ness $20,000 to buy new equipment for a $15,000per-year receptionist. The ADA provides that, in
determining how much "accommodation" is
"reasonable,” what counts are the total size and
overall financial resources of the company. A court
could very well find that a $200-million company
can afford $20,000 of new equipment, even if the
business is buying it to "accommodate" only a
$15,000-per-year position.
The new disabilities law also requires businesses
serving the public to make all their services avail
able to the disabled. If there are structural barriers,
they must be removed if accomplishing this is
"readily achievable.” All buildings constructed after
January 26, 1993, must be readily accessible to and
usable by disabled members of the public, unless it
is “structurally impracticable” to do so. Businesses
that do not comply with this new law (and the
detailed regulations now published pursuant to it)
will be subject to fines of as much as $50,000 for a
first violation and as much as $100,000 for subse
quent offenses.
How to minimize discrimination claims
under the ADA
Do not inquire about disabilities during job inter
views, and do not ask about them on job applica
tions. Do not require job applicants to undergo
physical examinations before they receive offers of
employment. Appoint an ADA coordinator to
monitor situations as they arise, ensure appropriate
documentation, and periodically review all docu
ments used in the application and employment pro
cess. Carefully review and revise all job descrip
tions, and be prepared to accommodate disabled
workers and job applicants.
Wrongful discharge
For the last 100 years, employment in the United
States has been employment-at-will. This means
that businesses could fire workers at any time for
any reason, with or without cause, and with or with
out notice. Workers, too, could resign at any time for
any reason, without advance notice.
Over the last 15 years, though, many state courts
around the country have eroded this doctrine.
Today, there are three well-recognized exceptions to
“employment-at-will," and some discharged work
ers may be entitled to damages and reinstatement in
their prior positions. These three exceptions are:
Practicing CPA, July 1993

Contract theory. An employer will be required to
honor the contracts it makes with workers. Con
tracts can either be expressed, such as in a written
job offer or employment contract, or they can be
implied, usually from the company’s employment
manual and personnel policies. Unless the employer
has a strong, written disclaimer (which should be
spelled out on the first page of the employment
manual), the business will be bound to the commit
ments it makes in those policies. For example, if a
company writes that workers will only be fired for
just cause, or that it will follow specified disciplin
ary procedures before discharging anyone, a court
will likely find that it must follow its own rules.
Public policy. Many state courts have ruled that,
while a worker can be fired at any time for any
reason, employees cannot be discharged for refusing
to violate the law. In one case, a trucker in the South
was fired for refusing to falsify his hours log. (The
Interstate Commerce Commission limits the
number of hours a trucker can drive continuously
without a break, and the Commission requires that
records be kept. The man’s employer wanted him to
lie about his hours, so he could drive for more hours
than the law allowed.) When the worker refused to
falsify his records, the company discharged him.
The state court held the man had a claim for wrong
ful discharge, on the theory that instructing the
worker to lie violated the state's “public policy"
against falsifying trucking records.
Covenant of good faith and fair dealing. A few
states also recognize what is called the implied cove
nant of good faith and fair dealing in all employ
ment contracts. This “covenant," courts have ruled,
prevents an employer from firing its workers in par
ticularly unfair, nasty, or egregious ways. For exam
ple, an employer may be free to fire Joe at any time
for any reason, but cannot discharge him for embez
zling if there are no grounds for the claim.

How to minimize wrongful discharge claims
Assume a “for cause" environment, that is, docu
ment the grounds for all employment actions. No
“problem” employee should be dismissed without a
witness present, so it is never just the employee's
word against his supervisor's. No promises should
ever be made to job applicants or workers about
"permanent employment." All hiring and firing for
the department or company should be done by a
single individual or group of individuals, and every
one should have a standard “script" that emphasizes
the at-will nature of all employment. □
— by Nancy E. Lasater, Esq., The Homer Building,
Suite 1190 South, 601 Thirteenth Street, N.W., Wash
ington, D.C. 20005, tel. (202) 638-7200, FAX (202)
638-7211
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Your Voice in Washington
More disclosure is aim of AICPA pension proposals
Central to the accounting professions mission is
ensuring meaningful financial reporting to protect
the investing public. With this mission in mind, the
AICPA has proposed reforms aimed at providing
American workers with adequate information about
the financial health of their pension plans. Today,
workers trying to assess their plan’s financial con
dition soon discover that some of the critical infor
mation required for thorough analysis is not
routinely provided.
If the U.S. Congress and Department of Labor
implement the recommendations developed by the
AICPA employee benefit plans committee, employ
ers would be required to provide workers with more
information in plain English and in a user-friendly
format. It would then be easier for employees to find
out what their pensions will be when they retire,
whether their pensions are fully funded, and
whether the government will pay the promised ben
efits if the employer cannot.
The AICPA also urges workers to learn the three Ps
of pensions—the promise, the plan, and the protec
tion—and to ask questions related to these areas in
order to obtain information about their pensions
from their employers.
Among the reforms proposed by the AICPA are the
following:
□ Congress should require audits of pension plan
financial statements to be full-scope audits to
make sure all plan investments are audited.
The AICPA has advocated this since 1978
because a limited-scope audit instructs
auditors not to audit certain plan investments.
□ The U.S. Department of Labor should enhance
and expand the information required in the
Summary Annual Report (SAR) to include fun
damentals such as the amount the plan has
promised to pay participants, whether the plan
is currently funded to make good on those com
mitments, and whether plan benefits are
insured by the government’s Pension Benefit
Guaranty Corporation. The SAR is the only
document required by law to be furnished
annually to employees by most pension plans,
but it does not currently contain this
information.
These recommendations are the first of a series
the AICPA expects to release. The employee benefit
plans committee is presently looking at possible
recommendations on pension plan funding laws and
at how to enhance information on defined contribu
tion plans such as 401(k) plans. □

Conference Calendar

Not-for-Profit Conference
July 8-9—Grand Hyatt, Washington, DC
Recommended CPE credit: 16 hours

National Accounting and Auditing
Advanced Technical Symposium
July 12-13—Sheraton Palace,
San Francisco, CA
Recommended CPE credit: 16 hours
Healthcare Conference
July 19—20—Bally’s Casino Resort,
Las Vegas, NV
Recommended CPE credit: 16 hours
National Practice Management and Firm
Administration Conference"
July 19-21—The Capital Hilton,
Washington, DC
Recommended CPE credit: 22 hours
CPA's Role in Litigation Services
July 22-23—Hyatt La Jolla, La Jolla, CA
Recommended CPE credit: 16 hours

Estate Planning Conference
July 28-30—Sheraton Palace,
San Francisco, CA
Recommended CPE credit: 24 hours
Small Firm Conference*
August 18-20—Sheraton Palace,
San Francisco, CA
Recommended CPE credit: 23 hours

National Governmental Accounting and
Auditing Update Conference
August 30-31—Grand Hyatt,
Washington, DC
September 20-21—Arizona Biltmore,
Phoenix, AZ
Recommended CPE credit: 16 hours

Savings Institutions Conference*
September 8-10—Grand Hyatt,
Washington, DC
Recommended CPE credit: 22 hours
National Practice Management and
Marketing Conference*
September 27-29—Las Vegas Hilton,
Las Vegas, NV
Recommended CPE credit: 22 hours
To register or for more information, call the
AICPA CPE division, (800) .862-4272.
*Call the AICPA meetings and travel
department, (201) 938-3232.

Practicing CPA, July 1993
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Straight from the Heart
Have you ever had a life-changing experience — one
that changed the basic way you view your world? I
had such an experience during the last week of Sep
tember 1982 when I attended my first AICPA
National Small Firm Conference in Atlanta,
Georgia. What an experience that was! Speakers
such as Jerry Atkinson and Wayne Winfrey held me
in complete awe, and I couldn’t wait to get back to
the office to try some of their ideas.
I had started my practice five years earlier with
high hopes, but without clients, money, or, more
importantly, a plan. I cringe when I recall this, but
it's the truth. Everything I learned during those
painful first five years was by trial and error (mostly
error).
Fortunately, another CPA and I talked each other
into writing what seemed at the time to be large
checks for conference registration and airfare. I have
never invested more wisely. The mental boost I
received from attending the conference was
unbelievable. I found there were other CPAs who
were struggling just as I was. But better yet, there
were practitioners who were not only successful but
who were willing to share the secrets of their success
with their peers.

Ideas on what works
and what doesn't
are shared freely.
The small firm conference program is generally
packed with timely, interesting sessions from early
morning to well into the evening. But for me, the
most rewarding element is the time spent seated
around a table with practitioners from firms sim
ilar in size to mine, discussing not only our prob
lems, but opportunities common to each of us.
Because we are away from the competitive
atmosphere of our marketplace, we are able to shed
any inhibitions about baring our souls to other prac
titioners. (Can you imagine sharing information
about your gross billings, net profit, or greatest con
cerns with other CPAs in your hometown?) Ideas on
what works and what doesn’t are shared freely. To
me, the opportunity to share practical ideas on
practice management is what sets the AICPA
National Small Firm Conference apart from other
seminars. I have now attended seven.
Since my first conference in 1982, my firm has
grown from a struggling two-person practice to a
thriving nine-person firm. More important, my pro
Practicing CPA, July 1993

fessional life has changed from a painful daily strug
gle to survive, to where I now look forward to the
opportunities each day brings. I know that hard
work and persistence are the foundation on which
the firm was built, but I also believe the small firm
conference has provided the material for its success.
I recommend the experience. Try it — you won't be
disappointed. □
— by Joseph E. Sedita, CPA, Joseph Sedita & Com
pany, 802 West Haines Street, P.O. Box 1807, Plant
City, Florida 33564, tel. (813) 752-4197

AICPA National Small Firm
Conference

The AICPA Small Firm Conference, which
focuses on providing practice management
training for individual practitioners and
smaller local partnerships, will be held on
August 18-20 at the Sheraton Palace Hotel in
San Francisco, California, and on October
27-29 at the Stouffer Nashville Hotel in
Nashville, Tennessee.
Preconference specialization sessions will
deal with developing practice niches. These
will include discussions on providing services
to law firms, the construction industry, and
not-for-profit organizations, and on how to
expand into the fields of business valuation
and microcomputer consulting.
The conference discussion topics include
marketing strategies for today’s small firm,
practice continuation agreements for the sole
proprietor, differences in male/female com
munication styles, developing hardware and
software computer strategies, partner com
pensation, total quality management and the
small firm, making your practice marketable
in today’s merger/acquisition environment,
seasonality alternatives and solutions for the
small firm, managing staff for profitability
and growth, management data for sole pro
prietorships and small firms, LAN alter
natives, and how to revolutionize your enjoy
ment of life and public accounting.
In addition to the presentations, practi
tioners can participate in training sessions on
AICPA software and manuals and evening open
forums for sole proprietors and small-firm
partners.
The registration fee is $555 (recommended
for up to 23 hours of CPE credit). For more
information, contact the AICPA meetings
department, (201) 938-3232.
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Developing a Technology Plan for
Your Firm
Does your firm have a three-year, written tech
nology plan? If not, you should seriously consider
developing one before you make additional invest
ments. A recent national survey of over 150 firms
indicates their spending on technology amounts to
□ Four to five percent of gross revenues.
□ Approximately $2,500 per employee annually.
□ Over $2.60 per chargeable hour.
Many firms spend these amounts and more with
out a plan for obtaining a return on their invest
ment. It is important to note, too, that the figures
only include hardware, software, and direct train
ing costs, not other costs, such as lost billable time.
Further, implementation and training generally
account for over 65 percent of the entire investment
in technology, so firms need to concentrate on more
than just hardware and software.
Personal computers and local area networks are
changing the way we work, and many jobs can be
processed at ones desk. Some of the more signifi
cant ways firms can increase personal productivity
and revenues are through
□ Daily time entry and interactive on-screen
billing.
□ Interactive tax return research and preparation.
□ Interactive financial reporting.
□ Electronic access to client information.
O Electronic mail and phone messaging.
Local area networks, application software, and
employee training are important issues that should
be addressed. New technology is constantly intro
duced, and firms must have the proper infrastruc
ture in place to profitably apply it.
A common weakness in CPA firms is the lack of a
technology leader. Partners often don’t have the
time or expertise to fill this role. If this is the situa
tion in your firm, you might find that an outside
facilitator with the requisite practice management
and technological skills can help reduce time spent
planning and reaching implementation decisions.
Obtaining a return on your investment
One way to ensure a return on your investment is to
impose a technology surcharge per chargeable hour.
Some firms view technology costs much like labor
and use a multiplier of two to four times. For exam
ple, an amount of $2.60 with a multiplier of three
would produce a technology surcharge of $7.80 per
chargeable hour. This could be automatically calcu
lated and posted by time and billing software.
I have heard every reason why a technology sur
charge won’t work, but it is working in our firm and
in many others across the country. The key is part-

Firm Automation Questionnaire
The following questionnaire should assist in
determining the current status of automation
in your firm.
Does your firm have
□ A three-year, written technology plan?
□ An annual budget for hardware, software,
and training?
□ An outside facilitator to assist in tech
nology planning?
□ Priorities and defined phases for
implementation?
□ A personal computer connected to a local
area network on everyone’s desk?
□ An adequately trained network
administrator?
□ A methodology for billing technology
costs?
□ Everyone in the firm adhering to the
above policies and procedures?
□ Partners and staff who are technology
literate?
□ A qualified partner providing technology
leadership?
If you cannot answer affirmatively to all of
the above questions, put technology planning
on the agenda for your next partner meeting.

ner commitment and the proper attitude toward the
value of technology. Firms that have made the
investment in equipment and training realize
reduced time spent on tax return preparation, for
example. If the savings are simply passed along to
the client, overhead continues to rise while partner
income shrinks. A firm with 20,000 chargeable
hours per year that imposes a surcharge of $6.00 per
hour will generate an additional $120,000. The firm
should plan to collect over 90 percent of that
amount.
It should be noted that the technology surcharge
does not replace existing charges for tax return pro
cessing and write-up. It simply represents a return
on the firm's investment. These investments are not
one-time-only expenditures. They continue on an
annual basis.
The planning process
Two days are required to develop a technology plan
for a typical single-office firm with 50 or fewer
employees. The way we develop such a plan is to
organize partners, staff, and administrative personPracticing CPA, July 1993
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A PCPS Position Paper
Essential Information About Legal Liability —
and How Local CPA Firms Can Cope
By some estimates, there are about $30 billion in damage claims currently facing the accounting profession.
While suits against the six largest CPA firms garner the most media attention, large firms are by no means the
only targets. Local accounting firms are increasingly vulnerable to lawsuits from financially troubled clients
or suits by unforeseen third parties with whom they have neither a contractual nor professional relationship.
In fact, one expert in accountants’ liability indicated that, during 1992, a firm of ten professionals faced a onein-eight chance of being sued.
Clearly, not all lawsuits against CPA firms are without merit. Indeed, sometimes CPAs do make grievous
errors or act negligently, and these indviduals should be held accountable for their mistakes. It's a different
matter altogether, however, when CPAs are sued simply because they have “deep pockets" — or when they, too,
have been victimized by mismanagement or fraud.
What’s the solution? CPA firms of all sizes need to recognize the extent to which legal liability could affect
their businesses and their clients. They must take a hard look at specific internal policies and procedures that
can help them ward off unwarranted legal claims. And they must educate the public — especially their clients
— about why and how they can encourage legislative reform.
Claims increase for both audit and non-audit services
CPAs in firms of all sizes should be held accountable for the quality of their work. Now, however, local firms,
like their larger-firm counterparts, are being sued for an increasing range of business and investment-related
problems.
While audit engagements continue to expose accounting firms of all sizes to legal liability, recent lawsuits
indicate that even when a CPA firm provides very limited services, it can be held financially accountable for a
client's business success or failure.
In addition, the amount of claims resulting from non-audit services performed by CPAs is steadily
increasing. Crum & Forster, the insurance underwriter for 11,000 firms that participate in the American
Institute of CPAs’ Legal Liability Plan (largely firms with ten or fewer professionals), has tracked increases
over the past several years in the dollars spent on claims in both audit and non-audit areas. According to their
statistics, tax malpractice claims are the fastest-growing source of liability claims, accounting for about 45
percent of total claims today, as opposed to 20 percent of all claims in 1986. Accounting services, including
compilation and reviews, now comprise 25 percent of all claims, up from 12 percent just eight years ago, as
shown below.
Claims Against CPAs by Engagement

Source: American Institute of CPAs professional liability insurance plan
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The costs to CPA firms and their clients
Damages resulting from a single malpractice lawsuit against a CPA firm can be staggering — as high as
$1 million or more. And the cost of the lawsuit can extend far beyond its claimed dollar amount. The average
cost of defense for CPA firms (excluding the six largest firms) is $42,000. Additional costs to the sued
accountant include the
□ Deductible under the insurance policy.
□ Portion of any plaintiff recovery in excess of the available policy coverage limit.
□ Firm’s loss of billable hours, because time is spent defending against the suit.
□ Potential loss of clients and referrals that may occur as a result of negative publicity about the case.
If the firm successfully defends itself, or even if the claim is deemed to be frivolous, these costs can never be
recovered. Beyond these financial factors, there also can be adverse psychological effects, including loss of
confidence for members of the firm and lowered morale for staff.
Further, the financial stability of a CPA firm can be unfairly threatened by the joint and several liability law.
This law holds even marginally liable defendants responsible for all assessed damages in a case, regardless of
the degree of fault. Thus, if a CPA firm is deemed responsible for 10 percent of the wrongdoing in a multi
million dollar claim, it can be forced to pay a disproportionate claim if the other defendants in the case do not
have sufficient resources to do so. This law alone could potentially put a CPA firm out of business.
Preventative measures to limit exposure
For the accounting profession to successfully defend itself against liability claims, firms must consistently
follow professional standards and, just as important, become better risk managers. Clearly, one way to reduce
the possibility of legal liability claims is to have a strong quality control system in place and to undergo a peer
or quality review of your firms practice. Unfortunately, however, that’s not enough. Here are other
suggestions.
□ Screen potential clients. CPAs must also take the initiative in identifying litigation-prone clients and highrisk engagements. Standardized client acceptance policies can help single out risky clients. CPAs should
also review their clients at least annually to determine if there have been changes in the clients' situations
— such as financial difficulties — which could lead the firm to becoming a target of a lawsuit.
□ Be aware of high-risk services. Additionally, firms should be aware of professional services that are
frequently associated with malpractice liability. These include consulting work related to new financ
ings, audits of clients raising capital for a new business, and buy—sell situations. Engagements to design
and install computers systems and unusual or complex tax engagements are also prone to malpractice
claims.
□ Improve client communications. With increasing exposure to claims such as breach of contract, negli
gence, fraud, negligent misrepresentation, and breach of fiduciary duty, CPAs must also improve their
communications with clients. To avoid misunderstandings, it’s important that a CPA firm and the client
have a clear idea of the nature of the services to be rendered. A written agreement or engagement letter is
the best way to delineate that information — and often the best defense against a legal claim.
□ Provide CPE for all key managers. Finally, it may help to take a CPE course on preventative measures to
avoid litigation. Some insurance companies now require such courses before they’ll renew a policy.
The need for reform
What can a local or regional CPA firm do on a broader level to respond to the liability crisis? The first step is to
educate your employees and clients about the cost of liability lawsuits to the firm — and to them. Remember,
all they read are the headlines. PCPS is now developing materials, which should be available soon, to help you
do this.
Second, CPAs can get involved with state and federal government leaders to help reform liability laws to
□ Allow proportionate liability (except in those cases where fraudulent activity has occurred; then, joint
and several laws should still hold).
□ Limit punitive damages.
□ Include disincentives for filing meritless claims, such as requiring plaintiffs to pay defendants’ legal fees
for suits deemed to be meritless (this, by the way, is the current law in England).
□ Allow accountants to practice in any organization allowed by state law, including limited liability
companies.
PCPS will contact firms when there are specific legislative initiatives on which they can take action.
Practicing CPA, July 1993
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nel into groups and have them attend a two-hour
briefing on other firms' experiences, alternatives,
and current and future technology. The participants
are asked to list their requirements, which are then
used to determine priorities that are included in the
written plan. Time and billing is typically a partner
priority, and training is a staff and administrative
personnel priority.
Limiting the size of the groups to no more than ten
people is most productive. It is also advantageous to
mix personnel from different areas, for example,
from the professional, clerical, and administrative
areas. People gain a better awareness of the firm’s
interests, rather than just their own departments
that way.
We then prepare a budget and plan with task
assignments and completion dates. The projects for
the first year are specific, while the programs for the
second and third years are more conceptual in
nature. Drafts of the plan and budget are then pre
sented to the partners for their review and ultimate
decision. Staff should be notified of the partners'
decision immediately. No news is not good news
when it comes to implementing new technology. The
plan will need to be reviewed each year in terms of
accomplishments and current requirements, and

the budget and actual plan updated.
The American Institute of Certified Public
Accountants information technology membership
section recently published a practice aid, CPA Firm
Technology Planning Guide, that contains many of
the checklists and forms needed to accumulate
information, along with a sample plan. To get
started, simply fill out the forms and set the dates
for the partner planning session. It will save you
time and money to have a qualified individual from
outside the firm facilitate the planning process. To
obtain the most value from your investment in tech
nology, it is essential to develop a well-prepared
plan that has the support of the entire firm. □
— by L. Gary Boomer, CPA, Varney, Mills, Rogers,
Burnett & Associates, 120 North Juliette, Manhattan,
Kansas 66502-6092, tel. (913) 537-2202, FAX (913)
537-1877

Editor’s note: To purchase the practice aid, CPA Firm
Technology Planning Guide (product no. 038510,
cost $10.00), call the AICPA order department, (800)
TO-AICPA. To find out more about the AICPA infor
mation technology membership section, call Nancy
Cohen at the Institute, (212)596-6010.
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